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tax-payers of the state, to enjoin the enforcement of an act of the legisla- 
ture providing for the calling of a constitutional convention without first 
submitting the question to the people. The state constitution contained 
no provision for the calling of such conventions. On a submission of the 
question three years before, the electorate had declined to authorize a 
convention. Held, that the act in question was beyond the powers of the 
legislature and the injunction should issue. Lairy, J., dissenting. Bennett 
v. Jackson (1917, Ind.) 116 N. E. 921. 

In the absence of judicial authority the weight of opinion among text- 
writers seems to be against the instant case. Jameson, Const. Conv. (6th 
ed.) 211 ; Dodd, The Revision and Amendment of State Constitutions, 44; 
6 Am. & Eng. Enc. of Law, 896; Cooley, Const. Lint. (6th ed.) 42. But 
there are strong arguments in favor of the decision. Legislative power 
may be divided into two classes, ordinary and fundamental. Jameson, 
Const. Conv. 84-86. The grant of legislative authority to the General 
Assembly confers only the power to pass ordinary legislation. McCullough 
v. Brown (1893) 41 S. C. 220, 248, 19 S. E. 458, 473. The power to pass 
fundamental legislation is still retained by the people. In drawing the 
line between the two, extra-legal factors, such as custom, political ten- 
dency, expediency, public policy, must necessarily have influence. It is 
an almost universal custom in the states, in the absence of constitutional 
provision, first to submit the question of calling a convention to the people. 
6 R. C. L. 27. In the few contrary instances cited by the dissenting judge 
the power of the legislature had not been challenged. Granting that 
where the people have no machinery to institute legislation there must be 
an implied power in the legislature to take the first step, this may well 
be limited to what is absolutely necessary to enable the people to exercise 
their reserved powers. Nor can it be said to be immaterial whether the 
people act before or after the convention, in view of the large expenditure 
of public money which the calling and holding of such conventions neces- 
sarily involve. In view of these considerations, the decision in the instant 
case may well be accepted as sound. 

C. S. B. 

Constitutional Law — Constitutionality of Selective Draft Act. — 
The defendants were indicted for conspiring to procure persons to violate 
certain penal provisions of the "selective draft act" of May 18, 1917. 
On a motion to quash the indictment they attacked the constitutionality 
of the act, objecting, among other grounds indicated below, that it deprived 
the courts of the United States of the power to pass on the exemptions 
provided by the act, and that it called out the militia for a purpose 
not authorized by the Constitution. Held, in sustaining the indict- 
ment, that the act was within the power "to raise and support armies" 
conferred by Art I, sec. 8, subdivision 12 of the Constitution ; that it did 
not call out the militia as such, but, in the exercise of the general power 
to draft all citizens, drafted into the national army the members of the 
militia organizations ; that compulsory military service is not "involuntary 
servitude" within the prohibition of the Thirteenth Amendment; that the 
exemption boards, if courts at all, were military courts established under 
the power given by Art I, sec 8 of the Constitution "to make rules for 



i 3 4 YALE LAW JOURNAL 

the government and regulation of the land and naval forces" and their 
decisions, like those of other military tribunals, need not be reviewable by 
the civil courts; and that the act involved no unconstitutional delegation 
of legislative or judicial powers. United States v. Sugar (1917, E. D. 
Mich.) 243 Fed. 423. 

The constitutionality of the same act was upheld against certain of the 
same objections in an eloquent opinion by Judge Speer in Story v. Perkins 
(1917, S. D. Ga.) 243 Fed. 997, and the claim of "involuntary servitude" 
was disposed of in a single sentence in Claudius v. Davie (.1917, Cal.) 
165 Pac. 689. In the Story case the further objection was made and over- 
ruled that Congress had no power to compel service outside the United 
States. The decisions are interesting as current history, but the questions 
raised presented little novelty and less difficulty. Several cases upholding 
the draft act of Civil War times are cited in the principal case. 



Constitutional Law — Due Process of Law — Decision of State 
Court. — In a suit to collect special assessments the defendant landowner 
offered evidence that he was not benefited. The evidence was refused. 
Consequently an intervenor (the owner of bonds payable from the tax) 
offered no evidence to rebut that which had been rejected. When judg- 
ment favorable to the intervenor was reversed by the state Supreme Court 
without remanding, the intervenor claimed a violation of his constitutional 
rights. Held, that since the decision of the state court on appeal amounted 
to excluding the intervener's evidence at trial, it denied him due process 
of law. Saunders v. Shaw (1917) 37 Sup. Ct. 638. 

Two insurance companies being sued in Tennessee but not served, filed 
pleas in abatement in the Tennessee court, which, on the strength of these 
pleas, assumed jurisdiction over the parties and rendered judgment for the 
plaintiff. Suit being brought in Illinois on this judgment, the Illinois court 
refused to question the jurisdiction of the Tennessee courts. Held, that 
such a refusal did not amount to a denial of due process of law to the 
insurance companies. Chicago Life Ins. Co. v. Cherry (1917) 37 Sup. Ct. 
402. See Comments, p. 121. 



Constitutional Law — Due Process — Employment Agencies Forbidden 
to Take Fees from Workers. — The plaintiffs, proprietors of private 
employment agencies, sought to enjoin the enforcement of the Washing- 
ton Employment Agency Law which forbade the collection of fees from 
workers for furnishing them with employment Held, that the statute 
was an infringement of the Fourteenth Amendment. Brandeis, McKenna, 
Holmes, and Garke, JJ., dissenting. Adams v. Tanner (1917) 37 Sup. 
Ct. 662. 

Under the police power the states have the right to regulate any business, 
vocation, or occupation. Schmidinger v. City of Chicago (1913) 226 U. S. 
578, 33 Sup. Ct 182. They may go even farther and prohibit absolutely 
the maintenance of any business, where the public welfare requires its 
discontinuance. Cosmopolitan Club v. Virginia (1908) 208 U. S. 378, 28 



